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Re: Which county has venue in
& hot check criminal prose-
cution when a check 1s
dravn in ome county upon a
bank in that county and is
mailed from that county to
a payese located in another
county.

You have requasted an opinion of this office
based in part on the following fact situation:

“tAt would write & check. im Galves-
ton County, Texas; the check would be
mailed im Galvestom County and writtenm
on a Galveston County bank. The check
would be placed im am envelope and ad-
dressed to a person- im Brazoria Coumty
and the Brazoria County recipient of the
¢heck would endorse the same, place 1t
in one of the Brazoria County banks for
collection, and upon being returmed to
the Galveston County bank the check
‘would either be marked insufficient
funds or no such sccount, and the re-
cipient of the check in BErazoria County
would present himself to my office to
file a hot check complaint after having
given due notice."”

Your questioﬁ wvith regard to these facts is,
"Does venue lie in Brazoria County for purposes of crim-
inal prosecution under the hot check law of Texas?*

Section (1) of Article 567b, V.P.C., was amend- ,
ed by House Bill 403, Acts 52nd Legislature, R.S5. 1951,
ch. 305, p. 496, to read as followvs:

"It shall be unlavwful for amy per-
son to procure any article or thing of
velue, or to secure possession of any
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personal property to which a lien has
attached, or to make payment of any pre-
existing debt or other obligation of what-
soaver form or nature, or for any other
purpose to make or draw or utter or de-
liver, with intent to defraud, any check,
draft or order, for the payment of money,
upon any bank, person, filrm or corpora-
tion, knowing at the time of such making,
draving, uttering or delivering, that the
maker, or drawver, has not sufficient funds
in, or on deposit with, such bank, person,
firm or corporation, for the payment of
such check, draft or order, in full, and
all other checks, drafts or orders upon
such -funds then outstanding."

-

Neither the original or amended act has

specific venue provisions. Therefore, venue is con-
trolled by Article 211, V.C.C.P.,, vhich states, "If

venus is not specifically stated, the proper county
for the prosecution of offenses is that in which the

offense was committed.”

The offenses described in section (1), supra,

are the makling, draving, uttering, or delivering with

intent to defraud, any check, draft or order for the

payment of money . . ." In Jones v, State, 226 S.W.
2d 437 (Tex. Crim. 1950), which Involves a construc-

tion of Article 56T, V.P.C., prior to the amendment

here in question, the court sald at page 442:

"The judgment and sentence are re-

formed so as to state the offense as ob-
taining money with intent to defraud by
draving a check inthe amount of $50 or
more w?thout sufficient funds.” (EBapha-
sis addea.”

We think this holding is applicable to the present

statute, and that it clearly indicates that the gist
of the offense committed is the "drawing®” with intent
to defraud. .

In the Jones case, venue wag in the county

vhere the offense charged, the drawing, took place.

In

the fact situation presented by you venue would lie 1n

Galveston County if the proof adduced at the trisl sup-
ported a making or draving of the check in Galveston
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County coupled with proof of intenmt to defraud as re-
quired by the statute. Similarly, the venue would
lie in Brazoria County 1f the proof adduced at the
trial would support an utteri or delivog; with the
necessary intent in Brazoria gounty. ee Jessup V.
State, S.W. 988 (Tex. Crim, 1902). Venue depends
upon the offense that is proved where different of-

fenses are committed in different counties, although
they are all phaaes of one transaction.

Your kecond question is:

*1f a person makes payment of child
support, as provided 1n the decree of 4ai-
vorcément, by making, uttering and deliver-
ing with Intent to defraud a check for the
payment of the same, does such a check come
within the purview of the hot check law of
Texas?"

The portion of Section (1), supra, which reads
"or to make payment of any pre-existing debt or other
obligation of whatsoever form or nature, or for any other
purpose. . ." covers, in our opinion, the giving of a
hot check” for child support payment if the other statu-
tory requlsites are present.

SUMMARY

The "Hot Check Law", Art. 567b,V.P.C.,
makes. no provision as to venue for trial
of the offenses defined. Under Article
211, V.C.C.P., the general venue statute,
venus lies in the county in which the of-
fense of making, drawving, uttering, or
delivering of the "hot check® takes place.
If more than one of the defined offenses
occurs, and in different countles, as phases
of one transaction, venue lies 1ln any one
of the counties, provided that the proof
adduced was of the offense commltted in
the gilven county.

The other statutory requisites being
present, the giving of a "hot check" for a
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¢hild support payment is made unlewful
by Art. 567b,V.P.C.
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